The Sherman Act - 1890

Title 15, Chapter 1, Sec. 1: Every contract, combination in
the form of trust or otherwise, or conspiracy, in restraint of
trade or commerce among the several States, or with foreign
nations, is declared to be illegal. Every person who shall
make any contract or engage in any combination or
conspiracy hereby declared to be illegal shall be deemed
guilty of a felony, and, on conviction thereof, shall be
punished by fine not exceeding $100,000,000 if a
corporation, or, if any other person, $1,000,000, or by
imprisonment not exceeding 10 years, or by both said
punishments, in the discretion of the court.
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The Sherman Act - 1890

Title 15, Chapter 1, Sec. 2: Every person who shall
monopolize, or attempt to monopolize, or combine or
conspire with any other person or persons, to monopolize
any part of the trade or commerce among the several States,
or with foreign nations, shall be deemed guilty of a felony,
and, on conviction thereof, shall be punished by fine not
exceeding $100,000,000 if a corporation, or, if any other
person, $1,000,000, or by imprisonment not exceeding 10
years, or by both said punishments, in the discretion of the

court.
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The Sherman Act - 1890

INU-JITEUED
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Image from http://ehistory.osu.edu/osu/mmh/1912/trusts/NorthernSecurities.cfm
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The Clayton Act - 19

Title 15, Chapter 1, Sec. 13: It shall be unlawful for any
person engaged in commerce, in the course of such

commerce, either directly or indirectly, to discriminate in
price between different purchasers of commodities of like

grade and quality...
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The Clayton Act - 1915 (A Quick Aside)

@ We've modeled the dangers of standard monopoly
pricing
o It leads to a loss in total surplus (inefficiency) and a

shift of surplus from consumers to monopolist (not
equitable if you're a consumer)

@ But what about price discrimination?
@ Sounds bad, but why is it bad?
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The Clayton Act - 1915 (A Quick Aside)

Economists typically use three categories of price
discrimination:
o First degree: sellers can charge different prices on
different units, those prices can vary across customers
@ Second degree: sellers can charge different prices on
different units, schedule of prices must be offered to all
customers
@ Third degree: sellers must charge same price for each
unit, that per unit price can vary across customers
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The Market for Super Bowl Tickets
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The Market for Super Bowl Tickets
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The Market for Super Bowl Tickets
$
A

Tm

L p1 = MB(1),ps = MB(2), ..

Peff

T

J. Parman (College of William & Mary) Regulation of Markets, Spring 2017 February 6 and 8, 2017



The Clayton Act - 1915

Except as provided in subsection (b) of this section, any
person who shall be injured in his business or property by
reason of anything forbidden in the antitrust laws may sue
therefore in any district court of the United States in the
district in which the defendant resides or is found or has an
agent, without respect to the amount in controversy, and
shall recover threefold the damages by him sustained, and
the cost of suit, including a reasonable attorney’s fee.
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The Clayton Act - 1915

@ So why are the treble damages important?
@ Think about the expected profit from colluding

@ The expected cost of colluding is the probability of
being caught, p, times the amount the firm pays out in
a settlement, S

@ The expected benefit of colluding is the probability of
not being caught, 1 — p, times the profits from
successfully colluding, mcofude

E(ﬂ') = (1 - P) * Teollude — P * S
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The Clayton Act - 1915

E(ﬂ') = (1 - P) * Teollude — P S

What the government wants to do is deter collusion

What will stop firms from colluding is if the expected
profits from collusion are negative

@ The government has two things under its control to
accomplish this, p and S

@ Increasing p reduces the expected benefits and increases
the expected costs

@ Increasing S increases the expected costs

@ The big difference between the two: increasing S is
essentially costless
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Prosecution of Antitrust Cases
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Prosecution of Antitrust Cases
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Prosecution
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Per Se vs. Rule of Reason

There are two broad categories of antitrust cases, per se and
rule of reason cases

@ per se - cases where a practice has no beneficial effects
and only harmful effects, only need to prove behavior
existed (e.g., price fixing by a cartel)

@ rule of reason - court must examine the ‘inherent effect’
and the ‘evident purpose’ of potentially anti-competitive
actions, much more involved cases (this goes back to
the 1911 American Tobacco case: ‘“the words ‘restraint
of trade’...only embraced acts...which, either because of
their inherent nature or effect or because of the evident
purpose of the acts, etc., injuriously restrained trade”)
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Per Se vs. Rule of Reason

Justice Marshall on the rationale for a per se category (US v.
Container Corp. of America, 1969):

Per se rules always contain a degree of
arbitrariness. They are justified on the assumption
that the gains from imposition of the rule will far
outweigh the losses and that significant
administrative advantages will result. In other
words, the potential competitive harm plus the
administrative costs of determining in what
particular situations the practice may be harmful
must far outweigh the benefits that may result. If
the potential benefits in the aggregate are
outweighed to this degree, then they are simply not
worth identifying in individual cases.
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American Tobacco Company et al v. United States (1946)

Basic facts of the American Tobacco case:

@ On June 30, 1931, Reynolds increased wholesale price
for 1,000 cigarettes from $6.40 to $6.85. American and
Liggett & Myers followed within 24 hours (leaf prices
and labor costs were falling at the time).

@ In November 1932, the Big Three dropped prices to
$5.50 forcing economy brands out of business.

@ The Big Three bought large amounts of low-grade
tobacco even though it wasn't used in their cigarettes.

@ The Big Three would participate in leaf tobacco
auctions only if all three were present.

J. Parman (College of William & Mary) Regulation of Markets, Spring 2017 February 6 and 8, 2017



American Tobacco Company et al v. United States (1

@ These facts were sufficient for the court to infer the
existence of a conspiracy

@ This was a big step in how the court established illegal
conspiracies

@ This has softened over time to an approach of
‘parralelism plus’

@ Tacit collusion is tough to prosecute, modern cases tend
to focus on more overt collusion
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DRAM pricing (2002)

@ One of the biggest recent cases has been price fixing by
manufacturers of DRAM chips

@ Hynix, Infineon, Micron Technology, Samsung, and
Elpida have all pled guilty to price fixing
@ The list of charges from the Samsung plea:

e Participating in meetings, conversations, and
communications...with competitors to discuss the prices
of DRAM to be sold to certain customers

o Agreeing, during those meetings, conversations and
communications, to charge prices of DRAM at certain
levels to be sold to certain customers

e Issuing price quotations in accordance with the
agreements reached

e Exchanging information on sales of DRAM to certain
customers for the purpose of monitoring and enforcing
adherence to the agreed-upon prices
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DRAM pricing (2002)

Hynix agreed to pay a $185 million fine

Infineon agreed to a $160 million fine

Samsung agreed to a $300 million fine (second largest
in history at the time)

Four Infineon executives pleaded guilty to price fixing,
receiving a $250,000 fine and a four to six month jail
term
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Sotheby’s and Christie’s (1997)

@ Sotheby’s and Christie's accounted for 90% of the
auction market

@ Competition is largely on the basis of commissions

@ Collusive agreement between the auction houses:

e Raise and fix sellers’ commissions

e Public non-negotiable sellers’ commission rate schedule

o Agreed to the order in which rate schedule would be
published

e Exchange customer information for enforcement

o Agreed to not make interest free loans on consignment

o Agreed to not make charitable contributions as part of

pricing

J. Parman (College of William & Mary) Regulation of Markets, Spring 2017 February 6 and 8, 2017



Sotheby’s and Christie’s (1997)

An interesting feature of the Sotheby’s and Christie's case
was the approach to the civil settlement

@ The lead counsel for the class-action civil suit was
decided by auction

@ Law firms named a dollar amount that was the
minimum they expected to win for the plaintiffs

@ The firm with the highest bid won the position of lead
counsel

@ The winning firm would receive 25% of any settlement
in excess of the bid

@ The result: lead council received legal fees equal to
about 5% of total recovery (voluntary contingency fees
are 33-40%)
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USAID and Bid Rigging (2000)

o Contractors were colluding to submit high bids to build
wastewater treatment plants for USAID

@ From the Department of Justice's charges against
American International Contractors Inc.:

e participating in meetings and conversations to discuss
rigging bids on a USAID-funded contract

e agreeing to reduce or eliminate competition on that
contract

e agreeing that AICI would accept payments in return for
a commitment not to bid on the contract

@ The contract in question was for $107 million, AlCI
received a multi-million dollar payment for not bidding

o AIC| was fined $4.2 million
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Herbert Dow, the Bromkonvention and Predatory Pricing
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Herbert Dow, the Bromkonvention and Predatory Pricing

(No Model.) 2 Sheets—Sheot 1.

H. H. DOW.
PROCESS OF EXTRACTING BROMINE.
No. 460,370. Patented Sept. 29, 1891,
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Herbert Dow, the Bromkonvention and Predatory Pricing

Broming Ind Time Li
Pool Period Intermediate Dow-German
Period Period
I 1 T T T T I T 1 T 1
1885 1887-8% 1891-92 1894 1897 902 1905 1908 1914
Wational  First U.S .- Shields pool Dow War HI WWI begins
Bromine German renewed Dow resumes
‘Company agreement; exparts
formed  Pool Wars 1 Dow contracts with
and I Mallinckrodt & P&W
NBC expires; Pool Dow withdraws from pool,
‘War III; Shields Dow Wars [ and II; tacit
Pool formed; Dow collusion w/ Mallinckrodt;
begins to manufacture Dow begins to export
bromine
Dow signs ten year contracts
w/ Mallinckrodt & PWR; Dow &
Germans divide world markets,

set prices
FIG. 2. Major events in the bromine industry, 1885-1914.

From Levenstein, “Do Price Wars Facilitate Collusion?”, Explorations in Economic History, 1996
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vention and Predatory Pricing
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FiG. 1. Potassium bromide prices, 1880-1914. Source: Qil, Paint and Drug Reporter:

From Levenstein, “Do Price Wars Facilitate Collusion?”, Explorations in Economic History, 1996
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Microsoft and the Browser Wars
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Microsoft and the Browser Wars
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Microsoft and the Browser Wars

DOthers (Opera, Safari, PSP...)
2 .Flrefuxj Mozilla, Camino, etc.
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Microsoft and the US
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Microsoft and the US

There were three key issues involved in the Microsoft case:

@ Did Microsoft have monopoly power in the market for
PC operating systems?

@ Did Microsoft maintain this monopoly power through
anticompetitive actions restraining trade?

@ Did Microsoft take actions to hamper Netscape's
browsing software?
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Microsoft and the US

Did Microsoft have monopoly power in the market for PC
operating systems?
@ Microsoft had enormous market share

e PC manufacturers testified that a five to ten percent
price increase would not shift them away from Windows
@ Microsoft’s claims:

o Market is much broader (includes Apple, Palm Pilots,
other platforms like the World Wide Web)

o They weren't pricing like a monopolist (they charged
$60, they claimed a monopolist would charge $1800)
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Microsoft and the US

On the second two questions, the government alleged the
following anticompetitive practices by Microsoft:

e Tying/bundling Internet Explorer to the operating
system (Extra Value Meal aside)

@ Excluding browser competitors from efficient channels
of distribution (OEMs and ISPs)

@ Making OEMs agree to not remove Internet Explorer

@ Imposing exclusionary agreements on ISPs to not
promote, distribute, use or pay for Netscape

o Giving its browser away for free and paying others to
take its browser (network externalities aside)
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Microsoft and the US

@ Initial ruling required splitting Microsoft into an
operating system company and a separate software
company

o Ultimately, a settlement was reached that required
Microsoft to share its application programming
interfaces with third party developers and submit to
monitoring for compliance

@ The government pushed for splitting Microsoft into an
operating system company and a browser company but
that failed

@ Microsoft could still bundle middleware with the OS
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Microsoft and the EU

[ Information Regarding We |

« C [0 www.browserchoice.eu/

Select your web browser(s)

owserChoice/browserchoice_en.htm

chrome 0 Opera”

Afast new browser from  Upgrade to a better
Google. Try it now! browser. Opera is fast,

smooth and easy to use.

Wmdows Internet
& Explorer

Fast, clean and trusted.
The world’s most popular
browser on Windows...
Free from Microsoft.

| Tell me more Tell me more Tell me more

O m

{
|
| T —— ——
|
{
|
|

| E ‘! Maxthon,_

Unsurpassed speed and
easy-to-use with features
you will anly find in
Maxthon 3. Take you
from view to do! 600
million downloads.

Install

) ﬁref

Firefox is fast, flexible and
secure, Proudly non-
profit, we're always
innovating for you. Try
the free download!

Install
|

Further inf ion, Terms of use and Privacy statement.

Parman (College of William & Mary) Regulation of Market

bruary 6 and 8, 2017

38



Microsoft and the US

The purpose of the [Sherman] Act is not to protect
businesses from the working of the market; it is to
protect the public from the failure of the market.
The law directs itself not against conduct which is
competitive, even severely so, but against conduct
which unfairly tends to destroy competition itself.
It does so not out of solicitude for private concerns
but out of concern for the public interest.

— Spectrum Sports, Inc. v. McQuillan, 506 U.S.
447 (1993), Justice White in the majority opinion
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Microsoft and the US

But the very existence of those undefinable statutes
and contradictory case law inhibits businessmen
from undertaking what would otherwise be sound
productive ventures. No one will ever know what
new products, processes, machines, and cost-saving
mergers failed to come into existence, killed by the
Sherman Act before they were born. No one can
ever compute the price that all of us have paid for
that Act which, by inducing less effective use of
capital, has kept our standard of living lower than
would otherwise have been possible.

— Alan Greenspan, Antitrust in Capitalism, the
Unknown Ideal (1967)
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The Clayton Act and Mergers

No person engaged in commerce or in any activity
affecting commerce shall acquire, directly or
indirectly, the whole or any part of the stock or
other share capital and no person subject to the
Jjurisdiction of the Federal Trade Commission shall
acquire the whole or any part of the assets of
another person engaged also in commerce or in any
activity affecting commerce, where in any line of
commerce or in any activity affecting commerce in
any section of the country, the effect of such
acquisition may be substantially to lessen
competition, or to tend to create a monopoly.
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Types of Mergers: Horizontal
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Graphic from The Wall Street Journal, January 13, 2013.
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Issues with Horizontal Mergers

It is quite possible to have both a gain in
productive efficiency (cheaper production) along
with a loss in allocative efficiency resulting from
greater market power. — Baker, Journal of
Economic Perspectives, 1999
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Types of Mergers: Horizontal

From the Department of Justice's press release:

@ ABI has implemented a conduct plan, whereby ABI
hopes to establish the highest level of [price]
followership by its large rivals by being as consistent,
simple and transparent as possible;

o ABI believes that its conduct plan provides the highest
possibility of sustaining a price increase and ensuring
competition does not believe they can take share
through pricing;
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Types of Mergers: Horizontal

From the Department of Justice's press release:

@ By contrast, Modelo's pricing strategy in the United
States is known as the momentum plan and aims to
narrow the price gap between Modelos imports and
domestic premium beers, such as ABls Bud Light,
stealing market share from ABI by enticing consumers
to trade up to Modelo beer; and

@ ABI executives acknowledge that Modelo has put
increasing pressure on ABI competitively, and that
Modelos strategy is at odds with ABIs well-established
practice of leading prices upward with the expectation
that its competitors will follow.
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Measuring the Potential Effects of a Merger

@ There are a variety of issues considered by the DOJ
when evaluating the effects of a merger

@ One key quantitative measure is the
Herfindahl-Hirschman Index (HHI):

n

HHI = "(100s;)?
i=1

e n: number of firms in market
o s;: market share of firm /

@ Fewer firms will tend to increase HH/

@ Greater market share for a firm will tend to increase
HHI
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Measuring the Potential Effects of a Merger

Does merger reduce competition?

yes
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Measuring the Potential Effects of a Merger

Pre-merger Post-merger
Firm Market Share  HHI component Firm Market Share  HHI component
ABI 0.39 1521 ABI (merged) 0.46 2116
Modelo 0.07 49 Modelo (gone) 0 0
Miller/Coors 0.26 676 Miller/Coors 0.26 676
Heineken 0.06 36 Heineken 0.06 36
5 0.022 4.84 5 0.022 4.84
6 0.022 4.84 6 0.022 4.84
7 0.022 484 7 0.022 4.84
8 0.022 484 8 0.022 4.84
9 0.022 484 9 0.022 4.84
10 0.022 484 10 0.022 4.84
11 0.022 4.84 11 0.022 4.84
12 0.022 4.84 12 0.022 4.84
13 0.022 4.84 13 0.022 4.84
14 0.022 484 14 0.022 4.84
Sum: 1 2330.4 Sum: 1 2876.4
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Measuring the Potential Effects of a Merger

Some issues with measuring the effects:
@ How do you define the relevant market?
@ Do you combine geographical areas?
@ Do you combine close (or not-so-close) substitutes?
°

How do you account for the way in which firms
compete?

@ How do you evaluate firms’ claims of improved
efficiency?
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AT&T and T-Mobile Merger

@ In 91 of 97 cellular market areas, AHHI > 200
o Nationally, HHI would increase from 2400 to 3100
@ Potential concessions:

e Continue T-Mobile cheap plans and devices
o Sell up to 25% of T-Mobile (customers, spectrum
access)

@ Deal is now dead, a Sprint - T-Mobile merger faced
similar scrutiny and is also now dead
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AT&T and T-Mobile Merger

From the Department of Justice complaint:

AT&T's elimination of T-Mobile as an
independent, low-priced rival would remove a
significant competitive force from the
market...unless this acquisition is enjoined,
customers of mobile wireless telecommunications
services likely will face higher prices, less product
variety and innovation, and poorer quality services
due to reduced incentives to invest absent the
merger...
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Issues with Horizontal Mergers

@ One problem with this merger when there are
differentiated products is the possibility of unilateral
anticompetitive effects

@ Think about the pricing problem faced by AT&T
pre-merger

@ People want a high quality plan but if that plan is too
expensive, they'll switch to the low-priced T-Mobile
option

@ This keeps a check on AT&T's prices

@ Once merged, AT&T can raise prices on the high
quality plan because any customers lost are regained
through the in-house T-Mobile plan
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Issues with Horizontal Mergers

If the fixed costs to entry are not sunk, and
entrants have variable costs comparable to
incumbents, the market is “contestable” and
performs competitively regardless of market
concentration among incumbent sellers. — Baker,
Journal of Economic Perspectives, 1999
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Types of Mergers: Vertical

ticketmaster
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Types of Mergers: Vertical

DOJ’s conditions for the Ticketmaster - LiveNation merger:

@ Ticketmaster must license its ticketing software to
Anschutz Entertainment Group and either
Comcast-Spectacor or another suitable company

o Ticketmaster must sell Paciolan to either
Comcast-Spectacor or another suitable company

@ The merged firm may not retaliate against any venue
owner that chooses another company's ticketing or
promotional services
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apital
GE Capital Aviation Services
GE Energy Financial Services
GE Real Estate
GE Americas
E Asia
GE Europe, Middle East & Africa
GE Energy Management
GE Oil & Gas
GE Power & Water
GE Home & Business Solutions
GE Appliances
GE Lighting
GE Intelligent Platforms
Electric Insurance Company
GE Aviation
GE Transportation
GE Healthcare
Amersham plc
Datex Ohmeda
Whatman
NBC - National Broadcasting Company
NBC Entertainment
NBC News
TheGrio.com
Peacock Productions
NBC Sports
NBC Studios
NBCUniversal Sports & Olympics
NBCUniversal Television Group
Universal Television
NBCUniversal Television Distribution
NBCUniversal International Television
NBC Owned Television Stations
WNBC 4 - New York
KNBC 4 - Los Angeles
WMAQ 5 - Chicago
'WCAU 10 - Philadelphia
KNTV 11 - San Jose/San Francisco
KXAS 5 - Dallas/Fort Worth

I’'m the reason

Parman (College of Wi

Types of Mergers: Conglomerate

WRC 4 - Washington
WTVJ 6 - Miami
KNSD 39 (cable 7)
WVIT 30 - Hartford
NBC Nonstop
LXTV
EMKA, Ltd.

NBC Universal Digital Media
NBC Universal Cable
A&E Television Networks
The Biography Channel
Crime & Investigation Network
The History Channel
The History Channel en Espafiol
History Channel International

Lifetime
Military History Channel

Chiller
CNBC
CNBC World
MSNBC
mun2
SyFy
ShopNBC
Sleuth
USA Network
Universal HD
Weather Channel Companies
The Weather Channel
Weatherscan
The Weather Channel Interactive

weather.
The Weather Channel Mobile
The Weather Channel Desktop
Weather Services International
Comcast Sports Group
NBCUniversal Global Networks
NBCUniversal Global Networks
LAPTV (Latin America)

Telecine (Brazil)
Universal Channel Latin America
Universal Channel Brazil
Sci Fi Channel
NBCUniversal Global Networks Espafia.
Telemundo
KVEA/KWHY - Los Angeles
WNJU - New York
'WSCV - Miami
KTMD - Houston
WSNS - Chicago
KXTX - Dallas/Fort Worth
KVDA - San Antonio
KSTS - San Jose/San Francisco
KTAZ - Phoenix
KBLR - Las Vegas
KNSO - Fresno
KDEN-TV - Longmont, Colorado
WNEU - Boston/Merrimack
KHRR - Tucson
WKAQ - Puerto Rico
Universal Studios
Universal Pictures
Focus Features

ogue
Working Title Films
Universal Studios Licensing
Universal Animation Studios
Universal Interactive
Universal Pictures International
Universal Studios Home Entertainment
Universal Home Entertainment Productions
United International Pictures
Universal Operations Group
Universal Production Studios
Universal Parks & Resorts
qubo - Qubo Venture,LLC

the microwave tray rotates.
— Jack Donaghy
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